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WHAT IS CRIME?' 



WILLIAM M. IVINS 



New York City 

IF we are ever to get beyond misleading superficialities, be- 
yond some very sturdy superstitions supported by all the 
sustaining power of profound ignorance, if we are ever to 
get beyond the belief of every man that he is competent to pass 
upon all the great problems which fall within the sphere and 
methods of government, we shall be compelled to approach the 
problem of crime through a discussion of the relations of the 
individual and the state. 

Socrates said, " If you were in need of a dinner would you 
apply to a shoemaker? — No, but to a cook. Again, if you 
were bestormed and wished to make for a harbor would you 
resort to the soldiers on board ? — Not so, but to the pilot." But 
in all matters of government, — and they are among the most 
difficult matters in the world — mankind seems to have forgotten 
this sensible and simple principle. The causes of this for- 
getfulness are not far to seek, but the main cause I believe is a 
form of education which teaches the citizen nothing thoroughly, 
but leaves every man nevertheless with the thorough belief in 
his own intellectual capacity in respect to whatever concerns so- 
ciety, and particularly in respect to such supposedly simple 
matters as crime and its treatment. 

We start with the fundamental fact that crime is the point of 
conflict between the individual and society. The war is per- 
ennial and grows more intense with the complexity of social re- 
lations and of human nature. 

The test of the efficiency of any society and any form of 
government is its capacity to deal with crime, i. e., its power 
itself to survive and to contribute to the preservation for man- 

■Read at the Conference on the Reform of the Criminal Law and Procedure, May 
13, 1911. 
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kind of the social principle — for, notwithstanding Aristotle and 
those who have been repeating him for thousands of years, man 
is not a social animal but merely a gregarious one, and the per- 
fectly social man is still in the making. As compared with this 
fact, which is the very reason for the particular social fact we 
call the state, all other facts of government are secondary, and 
almost negligible, and as I have said, we meet it most directly 
where the will of the state and the will of the individual are in 
conflict, i. e., in the instance of the effort to prove and punish 
crime. And yet we have no more adequate definition of crime 
than that of Wharton, viz., " Crime is an act made punishable 
by law," which is no definition at all. 

But crime is in fact something more than this, and it is also 
something less, and until we shall have acquired a clearer social 
appraisement of the value and use of the words " a crime " and 
" a criminal " our difficulties will continually increase. It is 
hard to saywhetherwe may best approach the question through 
the abstract idea of crime or the concrete fact of the criminal. 
One thing at any rate is certain, we have so far failed of progress 
in our effort to defend society against crime, and the whole ten- 
dency now is to defend it against the criminal. But criminality 
is a temperament, a state of mind, which, for the purposes of 
the law, is evidenced by an overt and provable fact — with this 
result, that we have the congenital or temperamental criminal 
who is also an offender against universal ethical standards, and 
the occasional offender, who violates a particular decree of the 
legislature, which has no necessary relation to any ethical stand- 
ards. These two have, as citizens, nothing in common, and 
their classification for treatment in a single class or group leads 
to the most profound miscarriage of law and to the most 
shameful demonstration of the ignorance of the people as to 
the relation, and the importance of the relation, of the indi- 
vidual to the state. And so, as I have said, I conceive that any 
discussion of this most profound of all problems of statecraft 
must begin with the discussion of the state and its functions. 

A little over a hundred years ago all the currents of indi- 
vidualism joined in the French Revolution, and since then this 
great common current has become stronger throughout all 
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Christendom. Speaking generally, it was always, prior to that 
time, theoretically taught that the rights of society were superior 
to those of the individual. Since then the belief has become 
general that the rights of the individual are in some respects 
superior to those of society. There are today not only thous- 
ands, but hundreds of thousands, and possibly some millions of 
men who would rather sacrifice society itself than sacrifice any 
unit of it, on the theory that it is better for mankind that any 
number of guilty men should escape than that one innocent one 
should be punished. This theory involves in practise the dan- 
ger that all mankind may be punished rather than any man be 
unjustly punished, and resolves our courts into tribunals for the 
protection rather than the proof of crime. 

The struggle for law is a struggle between the will of " the 
one," the offender, and the will of " the all," the state ; and this 
struggle in its final analysis finds itself epitomized in the effort 
of the state to enforce the criminal law. To the minds of most 
men of our own times it seems to be a mere truism that 
there is a higher law to which the state must be subject, not- 
withstanding the fact that it is impossible to predicate the state 
itself without the denial of this higher law or without admitting 
that this higher law is undiscoverable, although from time to 
time it takes form in the fact of revolution — that is to say, in 
the bald principle of might. Thus we are involved in the eternal 
paradox of right and might, in what Nietzsche would call the 
political " eternal return." 

The problem of government was never better stated than by 
Rousseau in this passage, which has become classic : 

The fundamental problem is to find a form of association which 
shall protect and defend at once the person and the property of every 
member with the whole common force, and in which each individual, 
inasmuch as he attaches himself to this association, obeys only himself 
and remains as free as before. 1 

It is at once apparent that this statement of the problem is also 
a demonstration of its hopeless insolubility. Rousseau was also 

1 Social Contract, ch. I , iv. 
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the author of the great paradox which is supremely puzzling 
when we come to consider the nature and the function of law, 
viz., that " law itself must be created by the social spirit which 
it itself aims at creating." Bentham, who has so inexplicably 
filled the modern English and American mind with his theories, 
which are not contributions to knowledge but a mere payment 
in words, " understood nothing in law but the character of a 
command, and could see no positive relation of it to human 
nature beyond the degree in which it dispenses with the pain 
of restraint while increasing the pleasure of liberty." This is 
only another aspect of the same paradox. 

When in his turn Spencer came to consider the same prob- 
lem he pointed out that it was ridiculous to think of a people 
as creating rights which it had before, by the process of 
creating a government in order to create them. It is absurd to 
treat an individual as having a share of rights qua member of 
the people, while in his private capacity he has no rights at all. 
In commenting on this, Mr. Bernard Bosanquet, to whom I 
shall refer again, says : 

If individual claims, apart from social adjustment, are arbitrary, yet 
social recognitions, apart from individual qualities and relations, are 
meaningless. As long as the self and the law are alien and hostile, it 
is hopeless to do more than choose at random in which of the two we 
are to locate the essence of right. 1 . . . But when all this is said, it 
must not be supposed that penal law has been reduced to the level of 
a strong and definite collective sentiment, or a crime to the level of an 
annoyance. The simplest penal law of a self-existent social group is 
different from the anger of a crowd or mob. There is in it some sense 
of permanence, and permanence means responsibility and generality — 
a distinction of right and wrong. The fact of formally constituting a 
crime, i. e., of announcing a law, implies that mere distaste is no 
ground of punishment. The law means that there is something worth 
maintaining, and that this is recognized, and that to violate this recog- 
nition is not merely to be unpopular, but to sin against the common 
good, and to break an obligation. With less than this there is no true 
crime. . . . So with the relation between a strong collective sentiment 
and a true law. A strong sentiment, as such, is a mere fact, a mere 

1 Philosophical Theory of the State, p. 71. 
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force ; and as such the sociologist regards it. A law involves the pre- 
tension to will what is just, and is therefore a sentiment and something 
more, viz., the point of view of social good. . . . The ideal aspect of 
law as recognition of right is no less actual, no less solid and verifiable, 
than the facts of sentiment or necessity which may have suggested and 
sustained it. 1 

In his little book on Liberty, Mill dwells on the development 
in greater and greater degree of the feeling on the part of the 
people that all problems would be solved by making the ruling 
power emanate from the periodical choice of the ruled. 

Some persons began to think that too much importance had been 
attached to the limitation of the power itself. That, it might seem, 
was a resource against rulers whose interests were habitually opposed 
to those of the people. What was now wanted was, that the rulers 
should be identified with the people ; that their interest and will should 
be the interest and will of the nation. The nation did not need to 
be protected against its own will. There was no fear of its tyranniz- 
ing over itself.* 

This was Rousseau's fallacy, and it has now become the trium- 
phant fallacy of a democracy suffering from the malignant com- 
bination of inadequate education on the one hand with the 
ineradicable belief in the intelligent consciousness and omnis- 
cience of the people on the other. 

But Mill saw in a measure the fallacy of Rousseau, while 
those who have come after him have not followed him in the 
recognition of this fallacy. Mill saw that with the success of 
the democratic principle 

elective and responsible government became subject to the observa- 
tions and criticisms which wait upon a great existing fact. It was now 
observed that such phrases as " self-government" and " the power of 
the people over themselves " do not express the tnie statement of the 
case. The " people " who exercise the power are not always the same 
people with those over whom it is exercised ; and the ' 'self-government ' ' 
spoken of is not the government of each by himself but of each by all the 

1 Op. cit., pp. 38, 39. 

a On Liberty, by John Stuart Mill. People's ed., p. 2. 
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rest. The will of the people , moreover, practically means the will of the 
most numerous or the most active part of the people : the majority, or 
those who succeed in making themselves accepted as the majority . . . 
and precautions are as much needed against this as against any other 
abuse of power. The limitation, therefore, of the power of government 
over individuals loses none of its importance when the holders of power 
are regularly accountable to the community, that is, to the strongest 
party therein. ... In political speculations " the tyranny of the 
majority " is now generally included among the evils against which so- 
ciety requires to be on its guard. 1 

Commenting on the foregoing passage from Mill, Mr. 
Bosanquet says : 

The paradox of self-government, then, so far from being theoretically 
solved by the development of political institutions to their highest 
known maturity, is simply intensified by this development. When the 
arbitrary and irrational powers of classes or of individuals have been 
swept away, we are left face to face, it would seem, with the coercion 
of some by others as a necessity in the nature of things. And, indeed, 
however perfecdy "self-government" has been substituted for 
despotism, it is flying in the face of experience to suggest that the 
average individual self, as he exists in you or me, is ipso facto satisfied, 
and at home, in all the acts of the public power which is supposed to 
represent him. If he were so, the paradox of self-government would 
be resolved by the annihilation of one of its factors. The self would re- 
main, but "government" would be superfluous, or else " govern- 
ment" would be everything, and the self annihilated. . . . Govern- 
ment, in fact and in principle, reveals itself as coercion exercised by 
" the others " over " the one." And so long as this is the case, and 
as the government is alien to the self, not only do the rights of 
majorities remain without explanation, but no less is it impossible to 
say on what rational ground an entire community can apply coercion 
to a single recalcitrant member. 1 

Such is the impasse in which we find ourselves. Government 
is in fact coercion of " the one " by " the others " and both 
" the others " and " the one " claim the prerogative of deter- 
mining standards of right and wrong. In a thousand matters 
they agree, and that in which they so agree has come to be the 

1 Op. cU., pp. 2, 3. 2 Op. cit., pp. 75, 76. 
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universally recognized code of ethics. There is, of course, al- 
ways the man who is outside the law — the outlaw in the literal 
sense of the word. He stands not only beyond the law but 
beyond ethics, and sets his will deliberately against the will of 
the community. This man is the distinct individualist, is in 
principle the anarchist, is typically the anti-social man and is 
universally recognized to be the criminal. His existence is a 
psychological rather than a sociological fact, and however vari- 
able the notions of crime may have been in time and place 
throughout history, violations of the right of life, the right of 
property and the rights of the person have finally come to 
be universally recognized criminal categories. 

Practically all of the crimes in our statute books or at com- 
mon law may be classified under one or the other of these titles, 
the sub-class or species in each case being determinable by the 
answer which is given to the questions, "How?" "Why?" 
"When?" i. e., each of these three great classes may be sub- 
divided according to the categorical classification of the logi- 
cians from Aristotle through Porphyry and St. Thomas to 
Jevons, Boyce-Gibson and Joseph in our own time. 

Each of these three great categories grows out of the fact 
that a given act originally was a crime against the community 
because it was primarily a crime against the individual, and it 
therefore assumed the aspect not only of crime but of tort. In 
ancient law the tortious aspect was the primary one, the crim- 
inal aspect the secondary one, and it was only late in the devel- 
opment of legal history that the state took to itself the enforce- 
ment of the law on its criminal side and disentangled it from 
its civil aspect. 

As this development has proceeded, the right of the indi- 
vidual to cure a crime against himself has entirely disappeared 
from our land and only reappears from time to time in our prac- 
tise as a vestige and survival, such as we find cropping out in 
the occasional application of the lynch law, or in the application 
by a jury of the doctrine of the " unwritten law," where an out- 
raged father or husband or wife takes the law into his or her 
own hands. 

And so the state has come to be the only agent recognized 
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by law for the punishment of crime, but concomitant with the 
development of this fact has been this other, viz., the creation 
of a new category of crime, i. e., the punibility of acts which 
are not addressed necessarily against the individual either in re- 
spect to his life, his liberty, his person or his property, but are 
regarded as injurious to the state as such, without reference to 
any one of its individual members. The earliest form of the 
expression of this category of crime was that of treason or se- 
dition, but even then in its origin it was treason or sedition 
against the sovereign, i. e., against an individual and not against 
a people. 

This new or fourth category has opened the field for tre- 
mendous legislative activity. The legislature is enabled to erect 
into a crime or to class as crime that which, in itself, implies no 
violation of any ethical rule, unless it be unethical to do what- 
ever a majority of the members of the legislature (no matter 
who they are or how they are chosen or by what interests gov- 
erned) may determine to be criminal and therefore unethical. 
In such a view our legislators are to be regarded not only as the 
makers of our law in the sense in which Solon was, but as the 
givers of our commandments in the sense in which Moses was. 

No less sober and serious a man, a man of no less intellectual 
poise and serenity than the President of the United States, see- 
ing the dangers into which the country is drifting, has already 
talked to us upon one occasion or another of the bankruptcy 
of the criminal law. We are daily being asked to answer the 
question, what is a criminal? We are confronted with prob- 
lems in the form of legislation, criminology and penology. We 
have distinct schools, some proceeding on the theory of retri- 
bution, some on that of punishment, some on that of preven- 
tion, some on that of reform, and some even on the theory that 
the criminal is the creature of society and as such the ward of 
society, — in a word, that the criminal is not the enemy of the 
state, is not the one against the many, but is the abnormal man, 
the man morally sick. All this discussion goes on generally 
without any consideration whatever as to what constitutes crime, 
except that it is the act of a criminal, and that a criminal is a 
person who commits a crime. 
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Let us begin over by attacking the question not as a problem 
in right and wrong or as a fact arising from the relation of the 
individual and the state, but from the point of view of the crim- 
inal man, of whom we have numberless illustrations although no 
adequate definition, so that we are compelled to resort to analysis 
and description in order to give some kind of working exactness 
to our notion. 

Let me give you these pictures of the criminal as he has been 
described by the greatest authorities — men who have studied 
him in the prisons and in his intimate daily life — patiently, thor- 
oughly, scientifically; not in passing, as our judges do, but 
through daily and hourly intercourse with him, as a physician 
with his patient. 

The two most characteristic features in the intelligence of the average 
criminal are at first sight inconsistent. On the one hand he is stupid, 
inexact, lacking in forethought, astoundingly imprudent. On the other 
hand he is cunning, hypocritical, delighting in falsehood, even for 
its own sake, abounding in ruses. These characteristics are fully 
illustrated in the numerous anecdotal books which have been written 
concerning crime and criminals. 1 

There are lacunae in their mental organization which may be com- 
pared with the loss of a member or of a physical function.' 

Garofalo, with his long experience as the presiding judge of 
a criminal tribunal, and with his intimate acquaintance with the 
whole scientific literature of the subject, dwells in his summary 
of the criminal character upon the untruthfulness, or better 
still, the incapacity for truth among criminals as a marked char- 
acteristic, due to their want of mental sobriety, to their frivolity 
and to their careless and incoherent methods of thought. He 
says that this want of sobriety or frivolity " at the same time 
explains the tendency of criminals in general, and of thieves in 
particular, to lie gratuitously, without any purpose, almost un- 

1 Ellis, The Criminal, p. 133. 

' Garofalo, La Criminologie, p. 68, quoting Ribot, in Revue Politique el Litteraire, 
no. 25, Dec. 19, 1885. 

3 k 
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consciously, and the habitual inaccuracy which proves a lack of 
precision, both in their perception and in their memory." 1 

There is no single characteristic of the criminal which Lom- 
broso, Marro, Ferri and the others dwell upon more than the 
uniform and universal absence of the sense of truth, the com- 
plete and total lack of truthfulness in dealing with other beings 
— with parents, with superiors and accomplices. It is generally 
recognized that this characteristic of untruthfulness among 
prisoners is the source of many of the outbreaks in prison. 
Certainly it is absurd to suppose that a man who has been un- 
able to resist the temptation to kill, to steal, to commit sodomy, 
can resist the temptation to lie, that he may commit every 
other known crime and still be capable of truth. 

The incapacity for remorse and repentance, with vanity and 
exaggerated self-love, are universally recognized criminal char- 
acteristics. Another characteristic is the likeness of criminals, 
in most respects, to great overgrown children. One of the re- 
sults of this latter fact is the universality of two criminal traits 
wholly childish in their nature, viz., the almost complete im- 
possibility of repressing a desire, and the facility of lying. 

Another peculiarity of criminals, well marked and generally 
recognized, is the fact that they are less sensitive to pain than 
the average man. A long series of experiments conducted in 
leading prisons shows conclusively that sensibility to pain is less 
among the criminal class than among any others, and this very 
fact on the one hand renders their discipline more difficult, and 
on the other hand calls for a larger measure of force, when cor- 
poral punishmennt is applied, than would be necessary in the 
case of the average man. 2 

Thus Lombroso found that sensibility to pain was only 34.1 
in the case of criminals as against 49.1 in the case of normal 
men. At the Chatham Penitentiary in 1871-2 there were 841 
cases in which inmates voluntarily cut or wounded themselves. 
Twenty-seven men deliberately broke a limb, in seventeen of 
which cases amputation was necessary. Sixty-two attempted to 

1 Op. cit., pp. 87, 88. 
1 Ibid., p. 100. 
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mutilate themselves and one hundred and one made wounds 
with corrosive substances. 1 

Between intelligence and pain there is so strict and close re- 
lation that the most intelligent beings are those who are capa- 
ble of suffering the most, and the least intelligent almost invari- 
bly those who suffer the least. The same application of 
physical force, or the same deprivation of comforts, which 
would result in pain sufficient to be a deterrent or a corrective 
for the more intelligent and sensitive, fails wholly, and calls for 
a much larger measure of punishment for the less intelligent. 
A punishment which might seem severe, and possibly criminal, 
if applied to a child or a delicate girl may when applied to a 
criminal partake no more of cruelty, so far as the pain it in- 
volves, than do the blows exchanged by healthy athletes. 

Lombroso says : 

It is not that criminals generally are lacking in a standard or in 
recognition of the right, or in legal knowledge ; it is rather because 
they lack the force or power of will to conform to the standard. * * * 
In order that their knowledge may be transformed into a well-defined 
will, as food is transformed into chyle or into blood, a new factor, feel- 
ing, is necessary, which is habitually lacking among criminals. 2 

The criminal everywhere is incapable of prolonged and sus- 
tained exertion. 

He is essentially idle ; the whole art of crime lies in the endeavor to avoid 
the necessity of labor. This constitutional laziness is, therefore, one 
of the chief organic bases of crime. Make idleness impossible, and 
you have done much to make the criminal impossible. It is not with- 
out reason that French criminals call themselves pegres (from pigritia) 
— the idle. Lemaire, a notorious French criminal of the beginning of 
the century, was speaking for all his class when he said to his judges : 
"I have always been lazy ; it is a shame, I admit, but I am not adapted 
for work ; to work one needs an effort, and I am incapable of it ; I 
only have energy for evil ; if one must work I do not care about life ; I 
would rather be condemned to death." * 

1 Rivista delle discipline carcerarie, 1873, P- 3°9» noted in Lombroso, V Homme 
Criminel, p. 291. 

2 Hid., p. 407. » Ellis, op. cit., pp. 167, 168. 
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It is now agreed that the criminal, if there is anything in 
comparative psychology, is to be subjected to the same treat- 
ment which is found best among children. Speaking of this, 
Ellis says : 

It is a very significant fact that these characters are but an exaggera- 
tion of the characters which in a less degree mark nearly all children. 
The child is naturally, by his organization, nearer to the animal, to 
the savage, to the criminal, than the adult. Although this has fre- 
quently been noted in a fragmentary manner, it is only of recent years 
that the study of childhood, a subject of the gravest importance, has 
been seriously taken up by Perez and others. The child lives in the 
present ; the emotion or the desire of the moment is large enough to 
blot out for him the whole world ; he has no foresight, and is the easier 
given up to his instincts and passions ; our passions, as Hobbes said, 
"bring us near to children." Children are naturally egoists ; they will 
commit all enormities, sometimes, to enlarge their egoistic satisfaction. 
* * * * In the criminal, we may often take it, there is an arrest of 
development. The criminal is an individual who, to some extent, 
remains a child his life long — a child of larger growth and with greater 
capacity for evil. This is part of the atavism of criminals. 1 

Du Camp says : 

It is not necessary to belong to a line of evil-doers in order to be born 
with criminal instincts. There are children with defective brains, 
whom vice takes possession of from their earliest years. Neither the 
example of probity, nor reproaches, nor encouragements to well-doing, 
nor punishments, can accomplish anything with these beings who have 
only an inferior moral sense. They are born thus ; they cannot be re- 
made. They have within their organism a nameless something which 
naturally leads them to crime, and which is, in fact, so to speak, the 
essence of their existence. I have met them in prisons ; I have talked 
with them, and the notion of good and evil seems to escape their sense. 
Religion, morals, philosophy, justice — everything, in a word, which 
constitutes civilization— has slipped over them without penetrating ; 
they have remained the primitive man — the man of the stone age , who 
steals, kills, gets drunk, because he is as yet only an animal. They 
respect nothing. They fear nothing but force, of which they stand in 
dread because it sometimes masters them and protects others against 

1 Op. cit., pp. 258-260. 
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them. The fundamental characteristic of these human beasts is idle- 
ness and alcoholism. To them the ideal existence is a permanent orgy 
— always to lie down and always to drink. What a dream ! ' 

And these are the subjects we are to try to save. What a task ! 
What a duty ! A task and a duty in which, so far, mankind has 
failed, but in which, by universal agreement, the Elmira system 
is nearest to success. 

Nothing is better proved than the moral insensibility of the 
instinctive criminal, and this in its turn is believed by many to 
be related to his physical insensibility and his equally morbid 
or atypical character. 

The moral insensibility of the instinctive and habitual criminal, his 
lack of forethought, his absence of remorse, his cheerfulness, have been 
noted long before they were exhaustively studied by Despine. In the 
argot of French criminals, conscience is la muette, and to induce any 
one to lead a dishonest life is /' affranchir? 

But the roots of criminality are not only deeper than professionalism, 
they are deeper also than any merely acquired disease. I have fre- 
quently had occasion to note the remarkable resemblances between 
criminals and idiots. There is the same tendency to anatomical ab- 
normalities of the muscles, arteries, bones, etc. ; in both the muscular 
system is weak ; there is the same tendency also to small and weak 
hearts, with valvular defects. There is, again, the same sensory obtuse- 
ness, with the same exception in the case of sight, which is remarkably 
good, with rarity, it seems, of color blindness. * * * Cranial asymme- 
try is common in idiots as well as among criminals ; and while menin- 
gitis is a common cause of idiocy, such evidence as we possess shows 
that it is also common in criminals. Tubercular disease is again com- 
mon in both. Epilepsy, to which so much importance has of late 
been attached in connection with criminality, is notoriously com- 
mon among idiots, being found among nearly twenty-five per cent. 
* * * The criminal is, however, by no means an idiot. He is not 
even a merely weak-minded person. The idiot and the feeble-minded, 
as we know them in asylums , rarely have any criminal or dangerous in- 
stincts. * * * * The condition in question, by whatever name it is 

1 Revue des Deux Mondes, April 15, 1887, p. 847. 

2 Ellis, op. cit., p. 124. 

3 4 * 
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called, is described by alienists as an incapacity to feel, or to act in 
accordance with, the moral conditions of social life. Such persons, it 
has been said, are morally blind ; the psychic retina has become an- 
aesthetic. The egoistic impulses have become supreme; the moral 
imbecile is indifferent to the misfortunes of others, and to the opinions 
of others ; with cold logic he calmly goes on his way, satisfying his 
personal interests and treading underfoot the rights of others. If he 
comes in contact with the law, then his indifference changes into hate, 
revenge, ferocity, and he is persuaded that he is in the right. 1 

Garofalo sums up the abnormal characteristics of the criminal 
as follows : 

There is a class of criminals who are physical anomalies, and very 
frequently anatomical anomalies, which are not pathologic, but having 
a degenerative or retrogressive character which is sometimes atypic, 
and many of the features of which prove an arrest of moral develop- 
ment, although their faculty of ideation may be normal, who have cer- 
tain instincts and certain appetites comparable with those of savages 
and children , and who finally are lacking altogether in altruistic senti- 
ment, and consequently act solely under the empire of their own de- 
sires. It is these who commit murder from purely selfish motives, 
without any influences from prejudices and without any indirect com- 
plicity of a social environment. Their anomaly being absolutely con- 
genital , society has no duty toward them ; its only duty toward them 
is that of suppressing beings whom no bond of sympathy can attach to 
it, and who, being moved solely by egoism and incapable of adapta- 
tion, represent a continuous danger to the members of the association. 

Tallack, one of the greatest English authorities, gives this 
summary, and quotes Mrs. Lynn Linton, than whom no gentler 
spirit ever lived : 

They seem to be "past feeling " as to the moral sense. Exhortations, 
persuasion, threats, kindness, severity, — each and all — seem to have 
little or no effect upon them. They are almost entirely out of the 
reach of either ordinary or special influences. And hence, for the 
safety of the public, there seems to be only one effectual way of deal- 
ing with them, namely, to place them under very long restraint, not so 
much with a hope of altering their condition as of simply keeping them 

1 Ellis, op. cit, pp. 228, 229, 230. 
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out of the way of inflicting grave injuries upon the community. They 
are, in fact, an abnormal class, and must be dealt with accordingly. 

Mrs. Linton remarks of such miserable beings : 

Every warder and governor of a jail has had experience of the intract- 
able prisoner — the man or woman whom no reasoning can convince, 
no kindness can sway, and with whom even self-interest is inoperative. 
It is a creature with the speech and form of humanity, but with the 
fierce instincts of a wild beast — the malevolent passions of a demon. 
Were it not overmastered and controlled it would commit murder with 
no more moral consciousness of the heinousness of its crime than a 
boa-constrictor has when it swallows a rabbit, or than a tiger feels when 
it strikes down an antelope. Yet the creature is not intellectually mad. 
Crafty and clever, it sets the authorities at defiance, and bamboozles 
the chaplain, the magistrates, the police. Indocile, treacherous, stony- 
hearted, lying, this creature is not yet mad. "Mad doctors" come 
from London and examine and report : " Not a trace of intellectual 
insanity; a case of pure perversion; physical condition sound," and 
so on. And yet, pace the experts, the creature and all its like are 
mad morally, if not intellectually. 

Such persons positively enjoy a subtile and protracted antagon- 
ism to officers of the law. 

And so Ellis, as the result of the work of the modern scien- 
tific school, gives us this definition of criminality: 

Criminality, therefore, cannot be attributed indiscriminately even to 
the lowest of races. It consists in a failure to live up to the standard 
recognized as binding by the community. The criminal is an indi- 
vidual whose organization makes it difficult or impossible for him to 
live in accordance with this standard and easy to risk the penalties of 
acting anti-socially. By some accident of development, by some de- 
fect of heredity or birth or training, he belongs as it were to a lower 
and older social state than that in which he is actually living. It thus 
happens that our own criminals frequently resemble in physical and 
psychical characters the normal individuals of a lower race. This is 
that " atavism " which has been so frequently observed in criminals 
and so much discussed. It is the necessarily anti-social instinct of 
this lowlier-organized individual which constitutes the crime. 1 

1 Op. cit. t pp. 206, 207 
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The result, as Topinard shows, is that 

criminals constitute a special professional category in society, in the 
same way as men of letters, men of science, artists, priests, the labor- 
ing classes, etc., but a complex category in which the most diverse 
elements enter : the insane or those predisposed to insanity, epileptics 
and those predisposed to epilepsy, the alcoholic, the microcephalic, the 
macrocephalic , those predisposed by some vice of organization or de- 
velopment anterior or posterior to birth, betraying itself sometimes by 
very evident anatomical anomalies, those who are predisposed by 
family traditions and inclinations, those whose moral instincts are per- 
verted by individual education and social environment, and finally, 
those who are criminals by accident, without preparation or predis- 
position . 

Criminality, in most cases, is even more than a trade. It is 
a vocation. Men are born to it. Their aptitude for it is culti- 
vated in youth. It is developed like the germs of a hereditary 
disease, and the more it is developed the more certainly incur- 
able it becomes. 

Du Camp, than whom no one can speak with better claim to 
attention, thus distinguishes the professional from the acci- 
dental criminal, and shows the difficulties of treatment and the 
limits of possibility of genuine reform : 

Before, during, after imprisonment, no influence succeeds in penetrat- 
ing these criminals who seem to be born to crime. Free, they look 
for a good opportunity. In detention their thought is one of venge- 
ance upon those who have punished them. Released, they return to 
their criminal life as a jackal returns to its vomit. * * * * The class 
of delinquents upon whom it is possible to exercise beneficial action 
is that of those who have not hesitated to compromise their con- 
science, and who have committed a fault which has been found out 
before they had time to make it good. This is a very large class 
worthy of interest and which it is easy to restore to an honest life, if 
penitentiary demoralization has not yet perverted them. * * * * It 
is easy to assist them, because they assist themselves. To save them 
it is often enough to reach out a hand , as to a man who has fallen in 
the water, but who knows how to swim. 1 

1 Revue des Deux Mondes, Apr. 15, 1887, pp. 847, 849. 
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Having studied the character of the criminal and the psycho- 
logical foundations of criminality, let us now turn to conditions 
of our penal legislation. We have in these United States at the 
present time forty-seven, and shall soon have forty-nine, juris- 
dictions. Each of these jurisdictions has the power to de- 
clare certain acts to be criminal. Does this declaration of itself 
constitute criminality on the part of him who commits the act? 

From the beginnings of society crime has been allied in use 
with terms like vice, sin, immorality, blasphemy. In certain 
countries and at certain times all blasphemy was crime; in 
other countries and at other times some vices and some sins 
were crimes; but in no country and at no time has every vice 
or every sin been a crime. At certain times and in certain 
countries crime and sin were nearly synonymous, but today 
these words have distinct meanings, and while the same act 
may be vice, sin and crime, it is crime solely because the legis- 
lature so decrees, and acts not commonly regarded as sinful 
may be made criminal by the same authority. The words have 
taken on different complexions and have assumed different 
definitions. 

No one is more perfectly aware than I that for general pur- 
poses definition is negligible. It becomes of importance only 
for specific purposes and in reference to particular facts, but 
it so happens that every crime is a particular fact and that every 
enactment creating a crime is also a particular fact, and that the 
whole theory of the law with regard to the punishment of crime 
is a theory involving probative principles, and for probative 
purposes definitions are absolutely necessary. 

Having said this, let us return for a moment to the fact of 
the forty-seven jurisdictions of which I have just spoken. Is it 
possible that we can have an efficient and intelligible criminal 
law under conditions where an act may be entirely innocent in 
either New Jersey or Connecticut and criminal in New York; 
that we can have an adequate criminal law where one state 
erects a sin such as adultery into a crime and all the surround- 
ing states leave it with impunity in the ethical category and 
wholly outside the legal one ? Is it possible that that which 
may be regarded as a crime against the community, i. e., against 
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the state as such in one jurisdiction, is not to be regarded as a 
crime in another? Is it possible that one state can by law make 
of a highly social man an enemy of society by decreeing him 
into the criminal or anti-social class? 

If there be anything which justifies every man in the belief 
that the law should be intelligible it is the fact that he is subject 
to punishment by the law, that he is responsible to the law for 
his acts, and above all, that he should know for what acts he is 
responsible to public opinion, for what acts he is responsible to 
his conscience, and for what acts he is responsible to the courts. 
He has a way of determining for himself what the tribunal of 
public opinion will say and of acting upon his willingness to ac- 
cept or not to accept the verdict of that tribunal. His conscience 
is his self and as his self differs from every other self, so his 
conscience differs from every other conscience, and in the tri- 
bunal of conscience he determines what he may or may not do 
and live happily and in possession of his own soul, answering 
for himself the question : " What shall it profit a man if he gain 
the whole world and lose his own soul? " 

As man and citizen he knows that certain things which fall 
within the class of vice, of sin, of wrong-doing, are criminal. 
Every man is to some extent and in some rudimentary way in 
favor of society as against the individual. He has learned this 
much in the course of that life which has made his personality 
what it is. It comes to him out of the past and will reach be- 
yond him into the future. And this is the point at which, in 
respect to crime and vice and sin and wrong-doing, ethics and 
law converge. There are, to be sure, a few supremely anti-so- 
cial individuals who assert the right to the superiority of their 
own will and deny the existence of any moral basis for any 
ethical order. These we leave out of consideration, for they 
are self-classed ; but what is to be said of the man who some- 
times deliberately sets his will against the will of the state, who 
recognizes it where it has been expressed by custom from time 
immemorial, but denies it where it is the work of parties and 
bosses and legislative mobs and journalistic hysteria? 

We may characterize the criminal in many ways, but we still 
have to struggle for some definition of crime which is not purely 
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formal. And the first question is, how far the legislature, even 
assuming that it actually represents society — instead of often de- 
liberately misrepresenting it — can assert the will of " the others " 
against the will of " the one " in such form as to make the failure 
of concordance between the two a criminal act and punishable 
even to the point of the destruction of the personality or the 
ruin of the social status of, " the one." It cannot be said of 
democracy that it is a failure. All that can be said of it is that 
it is not a success, that it is a form of government and only a 
form of government, and that it is less of a failure than some 
other forms of government, that with us it is inevitable, but in 
respect to its practical solutions of the relation between the in- 
dividual and the state, so far as concerns the repression of 
crime, it is no less a failure than any other form of govern- 
ment, and I believe more of a failure than most other forms of 
government which are recognized as civjlized. This I believe 
to be due to the inevitable fundamental principle of democracy, 
which is individualism, and of this other principle, viz., that it 
regards legislation as an efficient force, as something more than 
general custom, utterly disregarding the fact that a statute is 
impotent until it is sanctioned by custom, and that after custom 
has grown to a point where it sanctions a given statute, the 
latter ultimately in turn develops into a social axiom calling for 
application only on the rarest occasion. 

But the fault of a democracy is the prevalent belief in the 
possibility of salvation by legislation, and so we spread on our 
statute books annually from forty to fifty thousand statutes, 
and a very large proportion of these statutes are criminal laws, 
with the result that a man is a criminal in one state and not a 
criminal in another in respect to a large number of matters, 
and that practically all of these matters may be wholly lacking 
in the quality of what I may call natural criminality, as dis- 
tinguished from criminality by legislation. 

I believe it will ultimately be found that if our present con- 
stitutional system finally breaks down, its most disastrous break 
will be due to the fact that through legislation that which is 
criminal in one part of the country is not criminal in another ; 
that that which is criminal on the right bank of a river is not 
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criminal on its left bank ; that that which is punishable some- 
where is punishable nowhere else ; and that that which ought 
to be punishable everywhere may, after all, be punishable 
nowhere. 

We must eventually find a definition for crime, we must 
eventually find a definition for criminal other than the useless 
formal definition which is a mere tautology, and it must be the 
law eventually that criminality shall be identical through the 
entire nation. It may be true that we shall have different 
ethical standards in different parts of the country dependent 
upon the character of the community, its progress and civiliza- 
tion, whether it be an agricultural community, an industrial 
community or a financial community, or what not, but one 
thing is certain — we must have but one standard of criminality, 
and to attain that we must have a definition of crime and a 
means for determining whether a man is or is not a criminal. 
Bosanquet reminds us that 

for the pure sociologist an act is a crime when it offends the strong and 
definite collective sentiments of society. This is the strictly causal 
view of the matter. The act is a crime because it offends ; it does 
not offend because it is a crime. And the corollaries are valuable. 
It is idle to distinguish, on such a basis, between the reformatory, the 
retributive, and the deterrent views of the reaction which is punishment. 
An offensive act is in itself at once an exhibition of character, an injury, 
and a menace. 1 

Here in this passage we find, possibly, the kernel of that 
which may afford us the solution. In the first place, crime is 
an act, it is a fact. Socially it is a thing. It is an offensive act. 
It is offensive not because it has been declared to be so in spite 
of the consensus of society, but because the consensus of society 
makes it so. But in addition to this, so far as the individual is 
concerned it is a demonstration of character. So far as the 
present of society is concerned it is an injury. So far as the 
future of society is concerned it is a menace. 

It does not fall to me to discuss its character as an injury or 

'<?/. cit., p. 37, footnote. 
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as a menace, or its treatment as either of these, but it does fall 
within my province to discuss it as an exhibition of character. 

The ordinary definitions of crime are perfectly futile. Our 
language is full of words, some of which are names that are 
really names and others which are names that are only noises. 
Sometimes the same word may be a name and at other times 
it may be a noise. There are times when murder is a name 
and times when it is a noise ; times when witchcraft was a name 
because it was punishable, and now it is merely a noise so far as 
the law is concerned because it is known to be non-existent. 
So the generic word crime is generally a noise and it becomes 
a name only when it is attached to a particular act. The plural, 
crimes, has come to be merely the noisiest of noises, adopted 
for all uses, by all persons, at all times, in all walks of life as 
applicable to the doings or the thinkings of those who differ 
radically with the person who happens to be making the noise. 
The difficulty arises when these noises are sought to be enacted 
into laws, and this is particularly true when the world has be- 
come a general debating society and men and women are con- 
tinually walking about to see whom they may convince, or, 
failing that, condemn, and there is no single word which lends 
itself more particularly to an artificial and precarious simplicity 
than the word crime, and this, combined with the readiness to 
believe that rules are better instead of worse for being concise 
and apparently simple, is one of the sources of our legislative 
difficulties. 

I do not think it going too far to say that in nine-tenths of 
our characterizations of acts as criminal we are surreptitiously 
assuming the truth of what we are pretending to prove. Noth- 
ing can give us a better idea of the occasional, I may say gen- 
eral, futility of definition, even if the definition be correct, than 
this which I take from Bradley's Principles of Logic (p. 227) : 
" A body is to the right of that which that which it is to the 
right of is to the right of." If you think a while you will see 
that this definition is absolutely correct. You will see also that 
it tends nowhere and that it serves no earthly purpose. 

Now let us take the current definition of crime and the crim- 
inal, and lay it alongside the awful example which I have given 
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you. In the last edition of Wines' Punishment and Reforma- 
tion it is stated, " The criminal is the concrete expression of the 
abstract idea of crime," and this definition is about as good as 
any that is to be found in the law books. But this is no defi- 
nition whatever. Moreover, it errs because that may be a crime 
which is wrongful only because the legislature declares it to be 
so, and which may have been innocent yesterday, may be crim- 
inal today, and may become honest again tomorrow. It may 
be a crime although it violates no right of other men, but 
merely because the legislature declares it so, or it may be a 
crime, although it does no injury to society, but only violates 
the idea of the legislature with regard to what constitutes an 
injury to society. 

I will not offer any illustration of the first and second of 
these assertions, because you will find them easily enough, but 
you may not be so apt to find an illustration of the last unless 
you are reminded of it, but that I can give you most readily, 
viz., the fact that it was a crime for Mistress Ann Hutchinson 
to speak in public, and she was therefore driven out of Massa- 
chusetts and compelled to enter another community. But 
going further, for centuries and even during the identical time 
when it was a crime for Mistress Ann Hutchinson to speak in 
public, the practise of witchcraft was a crime, although there 
was no such thing as witchcraft, in spite of the declaration of 
the Scripture and the Court of King's Bench to the contrary. 

So our legislature might declare it to be criminal to coin gold 
by necromancy, and if a jury believed that that fact was proved 
the crime would be established. We have an identical illustra- 
tion of this at the present time in the tendency to legislate belief 
into law, in what one of the judges of the Supreme Court of 
the United States has described as not only desirable but pos- 
sible, i. e., to legislate that hereafter competition and not com- 
bination shall be the law of trade. It is easy to give us a 
formal definition of crime which all may accept, just as all 
may safely accept the definition of the man who is on the 
right side of another man, viz., that whatever the legislature 
declares to be a crime, and particularly if it be accompanied by 
a penalty or a punishment, is a crime. Now the result of this 
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is to take criminality out of all human categories, to place it 
purely and simply in the category of legislative theory. One 
of the consequences which follows is the natural and necessary 
bankruptcy of the criminal law, the impossibility of establish- 
ing a science or an art of criminality which has any relation 
with our actual science or actual art of legislation, the making 
unintelligible of all theories of delictuosity, the mingling and 
confusing of all theories of punibility, the impossibility of crim- 
inal statistics, and finally, in all probability, after conditions 
have become utterly unbearable, the necessity for providing: 
first, that all criminal law shall be national law ; and second, 
that the national law shall be the work of experts not only 
in history and psychology, but in sociology, and not a congres- 
sional mob run by committees run by individuals who are run 
by interests. 

Whatever the ultimate definition of crime may be it will cer- 
tainly be the great central point to which and from which the 
whole of subjective and adjective criminal law must radiate. It 
is the parameter of the relation of society to the individual. I 
have chosen to discuss not crime itself, nor even the answer to 
the question, " What is crime? " but just the question itself qua 
question ; remembering that there are always men of whom the 
age is not worthy, and men who are unworthy of their age — to 
say nothing of men whose action may appear highly anti-social, 
but who believe it to be just the contrary, " the men who might 
bear as their motto, tenuisse animum contra sua secula rectum." 

For want of a proper answer, in fact of any answer to our 
question, our laws have become a mockery, our penal adminis- 
tration an impossibility, our jails bursting as a result of the crim- 
inality of the criminal law, our police problem insoluble, and 
the community itself the victim of the contagion of ignorance 
which has removed the distinction between criminality and the 
condemnation, I will not say of society, but of the crowd. And 
of all things, that which was lately the supreme virtue — I mean 
success — has now become the greatest crime save the success of 
demagoguery alone. 

I hold no brief for anyone. There can be no doubt that 
there are great criminals who go unpunished, and that innocent 
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men are in jail, but the statement of such a fact tends to no 
solution of any kind whatever. The danger and the seriousness 
of the situation is that we are confronted with problems which 
our present organization of society seems to be entirely unable 
to solve. 

In a recent speech an eminent banker, Mr. Otto H. Kahn, 
speaking of the late Edward H. Harriman, said : 

Mr. Harriman 's attitude in respect to the law of the land has been 
much misinterpreted and misunderstood. To begin with, he had profound 
respect for the moral, the ethical law, and under no circumstances and 
under no temptation would he ever have done anything which was not 
justified before the tribunal of his own conscience, his own honest con- 
ception of right and wrong. To that conviction of the rectitude of his 
purpose and actions was added the firm belief in himself which is a 
characteristic of all strong men. He did not exactly look upon him- 
self as a chosen instrument of Providence in the performance of his 
task, but he did have, and was actuated by, a profound and unwaver- 
ing faith that what he, after mature thought, felt should be done, was 
best for the properties of which he was the directing head, was of bene- 
fit to the communities which they served, as well as to the country at 
large, and was ethically right and proper to be done. He chafed and 
fretted strenuously when the letter of some statute, possibly drawn 
without a full realization of its practical effects, stood in the way of 
what he considered to be absolutely proper and beneficial objects to 
accomplish. He was irritable and impatient at stupid laws, as he was 
at all stupidity. He had to be shown to his entire conviction that the 
law did clearly stand in the way before he would desist from a purpose 
which he deemed just and right, but the realization of which would not 
have been in accordance with existing statutes. If there were substan- 
tial doubt he would be tempted to resolve the doubt in favor of his 
purpose and go ahead ; whenever possible , he would be a law unto 
himself, but he never consciously went counter to any existing 
law except, to be entirely correct, that he may have winked at the 
infraction of one or two provisions of the railroad law which for 
many years, with the full knowledge and sanction of the constituted 
authorities, had lain dormant, and for lack of enforcement had come 
to be looked upon as unenforceable and as obsolete as the old Puritan 
blue laws. 

What this very great man with a very great will of his 
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own was doing and was compelled by the state of the law to 
do, is being done by very small men, in a small way, but so far 
as society is concerned, with equally determined wills of their 
own ; for, while they clamor for legislation, they have nothing 
but contempt for legislatures. The one thing about Mr. Harri- 
man which is certain, is that he was of the great creative social 
and not of the great destructive anti-social class, that he was 
typically social and typically not a criminal, and yet it would 
seem that we have got to find another classification for such 
men, because there is bound to be a conflict, as there has al- 
ways been from the beginning, a conflict between such men 
in their social groups and the greater social group which we call 
the state. But just here we encounter another popular doctrine, 
that it is better that ten innocent men of this class should go to 
jail than that one should escape. The muddle seems hopeless 
and the demagogue alone claims to possess the key. 

The question is, whose the fault, if there be this conflict of 
wills between the statesman and the economic master builder, 
both of them upbuilders, both social institutions, and certainly 
neither of them unsocial ones? Is it the fault of the individual 
or the fault of the form of the state? Is it the fault of the 
general breaking down of the clear and clean circumference of 
the ethical order and the substitution in its place of a sort of 
haze or indistinct fringe? Is it the general contempt which 
law has brought upon itself through the blind worship of the 
principle of salvation by legislation? Is it the result of the 
ignorance of the law makers ? Is it the result of the incapacity 
of those who enforce the law? Is it the result of society as a 
whole? Whatever it may be the result of, it is certainly, I 
believe, the result of our belief in salvation by legislation, of 
our belief that legislation may erect into a crime that which 
society does not believe to be a crime, that it may fail to 
punish that which society believes to be punishable. It may 
also be the result of a diffused ungodliness that comes from 
reckless commercialism, issuing out of that melting pot of 
races, religions, traditions, ambitions, which our partisan politi- 
cal scheme under the name of democracy has become. It 
may be due largely to the fact that it takes the unanimous 
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decision of twelve men in a jury to make a criminal as the word 
is understood in law, but by construction from the bench it 
takes only a majority to condemn, which is but a further illus- 
tration of the fact that the law is not alike for rich and poor, 
but may be as distinctly unjust to the rich as it is unjust to the 
poor. 

The difficulty with most of the so-called criminal law is that 
while it is legislation it is not really law, and as law it has no uni- 
formity or certainty, because, to use the words of the logicians, 
it fails utterly to distinguish between the assertative and the 
apodictic. Such statutes may be apodictic so far as concerns 
the statement of the legislature's conception of the duty of the 
state, i. e., in so far as they use the word " shall," but beyond 
that they are purely assertative and simply an infinite number 
of hypotheticals. They thus become merely assertative and not 
laws at all, and thus lie wholly outside the common conscious- 
ness of crime and criminality. Legislative declarations of this 
kind are, therefore, not categorical but hypothetical, purely 
probative in requirement and without place in the moral order. 
They do not fall properly under the category " crime," but 
simply under the category "forbidden and penalized," i. e., 
the category in which might may exercise itself quite inde- 
pendently of any consideration but temporary political expedi- 
ency. It does not follow that everything that is punishable is 
a crime, unless it be crime because that is the very definition 
of crime. Otherwise sneezing in a street car may fall within 
the category as the Honorable the Board of Aldermen may 
decree. 

Even Blackstone's definition, which did have some relation 
to the historical development of crime, does not suffice. He 
says a crime is " a rule of civil conduct prescribed by the 
supreme power of a state, commanding what is right and pro- 
hibiting what is wrong," whereas all that it is, according to com- 
mon definition, is a rule of civil conduct prescribed by the 
supreme power of the state and punishable upon proof as the 
state may prescribe. 

A part of our criminal law is permanently established, and so 
far as it is substantive law, a great part of it is virtually infalli- 
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ble, although so far as it is adjective law the whole scheme, 
substantive and adjective, is rendered very fallible precisely 
where the need of success is greatest and just where the danger 
of fallibility is least — but this raises points outside the scope of 
this paper. 

We need no law against cannibalism, although there was a 
time when such a law was badly needed. It is because the con- 
demnation of cannibalism has entered irrepealably into our per- 
manently established moral code. The meanings of moral 
terms change continuously, change with every advance, with 
every evolution, as with every disintegration of society. So it 
is with our legal terms ; as society advances we give constantly 
new meanings to old words. We could have no better illustra- 
tion for instance than that of larceny. Today there are a thous- 
and larcenous acts which would have been unintelligible to older 
law because the occasion for these acts, the opportunities out 
of which the occasion arose, never occurred. 

I believe that we shall find that the only ultimate cure for 
our law is the widening and deepening of our ethics. No law 
can be better than the people, and after all is said and done 
our sins are our own, and we are generally very kind to them 
and very hypocritical about them. To quote a thoughtful 
English writer, " We need to recognize that with every step in 
the organization of society questions of morality assume more 
and more a social character and become less and less of private 
and individual concern." 

A man, to be a good citizen — and this is supremely true of 
the man who is to be a good legislator — should act not upon an- 
cient standards and not wholly upon present standards even, but 
should have in view those inevitable future standards which are 
visible to all men who have the clairvoyance of goodness or 
wisdom. Let me close by quoting from Mr. Jacks' Alchemy 
of Thought (p. 290) , where I find what I want to say in conclu- 
sion infinitely better said than I could say it myself : 

There is no man living in society to-day who is not an accessory either 
before or after the fact in many a complicated process by which ex- 
tensive harm is done to his fellowmen, and there is no doubt that pos- 
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terity will judge this complicity by a standard quite out of keeping 
with the epitaphs we now engrave on the tombs of our most respected 
relatives and friends. A man who receives an income he has not 
earned may do so in good conscience ; but his conscience will be all 
the better if he clearly understands that he runs the risk of standing 
before the morality of the future precisely as the moss-troopers and 
pirates of the sixteenth century stand before the morality of to-day. 
There is a host of questions of this kind which awake in fresh forms 
with every change in the ever-changing complex of human society. It 
is here, on the frontier line, where we stand facing those new regions 
into which the voice of authority has not yet penetrated, that the 
burden, the responsibility, and the splendor of the moral life exist for 
us all. 

Let us remember also that the sanctity of established morality can 
be maintained only so long as we are continually developing the impli- 
cations of the Moral Ideal. In vain do we try to persuade Bill Sykes 
to give up his profession in a society where worse forms of malpractise 
than his are , I do not say condoned , but not even recognized for what 
they are. We should be well advised to deal gently with Bill Sykes in 
this matter. At all events, we can easily avoid the mistake of super- 
imposing our conscience on his, or of thinking that his moral " prob- 
lem " in the presence of an unguarded cash- box is the same as our 
own. If we would judge Bill fairly we should think, not of what we 
should feel and do in regard to the cash box, but of what we should 
feel and do on realizing that the money in our pockets represented an- 
other man's labor rather than our own — and in regard to many other 
matters of the same sort about which we are not altogether comfortable 
in mind. Few of us dare claim an infallible scientific authority for 
what we do in these matters, stoutly as we may argue in defense of the 
action we take ; and it is for that very reason that these disputable and 
disputed situations afford an opportunity for displaying the moral, or 
immoral, bias of our wills. 



